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would be killed by wind turbines.  Exhibit A-1 at 56; Exhibit B-12 at 4-20; B-30 at 10; 

Transcript Vol I at 84; see also the hearing officer’s recommended FOF 192, which NPM has not 

challenged.  In fact, NPM’s own consultant that prepared this habitat conservation plan prepared 

one for the Auwahi wind farm.  NPM’s consultant underestimated bat fatalities by more than five 

times for the Auwahi facility.  Exhibit B-5 at 3-78 and Exhibit B-12 at 19; Transcript Vol. I at 

40-41.  Thus, NPM’s consultant has an established track record of underestimating the number of 

‘ōpe‘ape‘a that are projected to be killed by wind turbines.  There is reason to be skeptical of 

NPM’s claims.  Second, this is the very first habitat conservation plan that has faced the rigor of 

a contested case hearing, in which a community group was given the opportunity to present its 

own evidence (which was not presented to the endangered species recovery committee) as well 

as cross examine witnesses.  The Hawai‘i Supreme Court has emphasized the importance of 

decisions being made based on a fully developed record and after adversarial testing.  Mauna 

Kea Anaina Hou v. Bd. of Land & Natural Res., 136 Hawai‘i 376, 391, 363 P.3d 224, 239 

(2015).  And third, at 200 meters (m) in height (656 feet), NPM’s project is significantly taller 

than other wind facilities in Hawai‘i. 

 The hearing officer correctly faulted NPM for:  (1) disregarding data from the nearby 

Kawailoa wind facility; (2) ignoring the impact of NPM’s taller turbines; (3) inadequately 

assessing cumulative impacts; (4) failing to consider or employ curtailment at 6.5 meters per 

second (m/s); (5) exaggerating the benefits of its mitigation measures; and (6) omitting specific 

actions within its adaptive management plan.  In its exceptions, NPM (7) incorrectly argues that 

this board is required to defer to the recommendation of the endangered species recovery 

committee, (8) falsely characterizes support for its project, and (9) whines about the hearing 

officer’s reluctance to believe NPM’s witnesses. 
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I. The Hearing Officer Properly Faulted NPM For Relying Exclusively on Kahuku 

Wind Farm Data and Excluding Other Relevant Data. 

 

 NPM complains on page 14 of its exceptions that NPM’s habitat conservation plan “was 

developed with the benefit of actual data from the existing wind farms.”  Yet, the record is clear 

that NPM deliberately disregarded inconvenient truths by relying solely on Kahuku data.  NPM 

repeatedly declared that it did not consider data from the nearby Kawailoa facility.  It justified its 

exclusive use of data from Kahuku and its refusal to consider data from the Kawailoa facility for 

three reasons.  NPM’s expert wrote in his declaration: 

The Kawailoa Wind Farm was not considered an appropriate predictor of potential 

impacts for the Project as the Kahuku Wind Farm because (1) the Kawailoa Wind Farm 

is a greater distance from the project and possesses different characteristics that may 

contribute to differences in risk (see Ex. A-11 at 14); (2) the Kawailoa Wind Farm has a 

shorter history than the Kahuku Wind Farm; and (3) the scale of the Kawailoa Wind 

Farm is much larger than the Project; with 30 turbines, compared to 12 at the Kahuku 

Wind Farm and up to 9 at the Project.  

 

Direct Testimony of Thomas Snetsinger ¶ 14; see also Exhibit A-1 at 41 and the hearing officer’s 

recommended FOF 170, which NPM has not challenged.  The hearing officer proceeded to 

explain that two of the proffered reasons are utter nonsense.  DLNR’s own Dr. Scott Fretz1 

testified that NPM’s reasons for excluding data from the Kahuku facility made no sense.  

 When asked to compare the duration that each facility operated, Dr. Fretz testified that, 

“It doesn’t seem that different.”  Transcript Vol II at 197.  NPM misled the endangered species 

recovery committee as to how long it has operated.  It counted all of March 2011 as a month of 

operation when NPM only operated for one week that month, commencing operations on March 

23, 2017.  Exhibit B-30 at 5.  It also used data during a six-month period when not all the 

turbines were spinning.  Exhibit B-38 at 8.  It thus exaggerated the duration of Kahuku’s 

                                                      
1 Scott Fretz has a Ph.D. in zoology and conservation biology and is the designated chair of the chair of the 

endangered species recovery committee.  He was DLNR’s wildlife program manager from 2001 to 2012 and is 

currently the Maui branch manager for the division of forestry and wildlife. 
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operational history.  As the hearing officer points out in FOFs 180 and 181, the difference in 

operation times between Kahuku and Kawailoa is so insignificant as to make the durational 

rationale nonsense. 

 Similarly, the number of turbines was a bogus rationale, as Dr. Fretz explained. 

 

Transcript Vol II at 197.  The hearing officer’s proposed FOF 175 observes that NPM calculated 

bat mortality based on a direct proportional (i.e. a linear relationship) to the number of turbines. 

NPM objects, but it is not clear why given the testimony of its own “expert”: 

 

Transcript Vol I at 97.  See also Exhibit A-1 at 42.  FOF176 explains why NPM’s justification 

for relying on data exclusively from Kahuku is just hot air.  



 5 

 Dr. Fretz concluded that it would have been a good idea for NPM to have taken into 

account and considered data from Kawailoa to estimate ‘ōpe‘ape‘a deaths that would be caused 

by NPM’s wind turbines.  

 

Id. at 199.  

 To be clear, the hearing officer did not rule that data from the Kahuku facility is 

irrelevant or should not be used – as NPM attempts to imply on pages 9 and 16 of its exceptions. 

Rather, her concern is NPM’s obstinate refusal to consider data that would tend to show that its 

facility will take considerably more ‘ōpe‘ape‘a than NPM is predicting.  These underestimates 

prevent the public and decision makers from determining the likely effect of NPM’s project upon 

the ‘ōpe‘ape‘a. 

 NPM’s rationale for not using data from the Kawailoa facility is simply illogical – 

although it is understandable from NPM’s perspective since wind turbines have killed more than 

three times as many bats at Kawailoa than at Kahuku.  Exhibit B-12 at 13 and 16.  NPM 

disregarded the mandate in HRS § 195D-21(b)(1) requiring that its plan “be based on the best 

available scientific and other reliable data available.”  See also HRS §195D-21(c) requiring the 

plan to “contain sufficient information for the board to ascertain with reasonable certainty the 

likely effect of the plan upon any endangered, threatened, proposed, or candidate species[.]”2 

 

                                                      
2 NPM objects to the hearing officer’s recommended FOFs 175, 176, 180, 181, 185, 190, 193 and 194 and COLs l.e, 

5.e, 8.a, 11, 14, 18 & 21 without much, if any, explanation.  These findings are all well supported in the record. 
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II. The Hearing Officer Accurately Concluded that NPM Improperly Ignored the 

Effect of Turbine Height. 

 

 One likely reason that the Kawailoa facility has killed more ōpe‘ape‘a than the Kahuku 

facility is that the turbines at Kawailoa are taller than the ones at Kahuku.  The maximum height 

of the Kahuku turbines is 128 m.  Exhibit B-23 at 8.  The maximum height of the turbines at 

Kawailoa is 150.5 m.  Exhibit B-35 at 13.  NPM’s proposal is for turbines up to 200 m.  Exhibit 

A-1 at 5.  

 The preponderance of scientific evidence demonstrates that when turbines are taller and 

rotor swept area increases, the number of bats killed increases.  

 

Exhibit B-1 at 24.  See also Exhibit A-9 at 69; Exhibit B-7 at 381, 384-85; Exhibit A-50 at 5. 
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The endangered species recovery committee has acknowledged that turbine height may affect bat 

mortality.  Exhibit A-44 at section IIIa.  Further, in his testimony, Dr. Fretz agreed that turbine 

height and the rotor swept area are factors that can affect the number of ‘ōpe‘ape‘a killed by 

wind turbines – and should have been considered in this instance.  Transcript Vol II at 187-190, 

194, 199.  There is, thus, a plethora of support for the hearing officer’s proposed FOF 190. 

 Nevertheless, neither NPM nor the endangered species recovery committee analyzed the 

impact of turbines that are significantly taller than the ones at Kahuku.  Transcript Vol I at 104 

and 111.  The endangered species recovery committee never discussed the issue.  Exhibits A-35 

and A-36.  NPM proposes to build the largest structure on O‘ahu.  Yet, the impact of the turbine 

size and rotor swept area was never discussed. 

 On page 17 of its exceptions, NPM points to a 2016 Canadian study to justify its conduct. 

Exhibit A-10.  That study, completed after the HCP was finalized, can only be viewed as a post 

hoc rationalization for its conduct.  There is nothing in the record showing that NPM actually 

ever considered the impact of turbines significantly taller than the ones found at Kahuku.  In any 

case, the Canadian study is not persuasive given that:  (1) the purpose of the study was not to 

study the relationship between turbine height and mortality; (2) the height of the turbines in that 

study ranged from 117 to 135 meters, which is a difference of only about 15%, Exhibit A-10 at 

1364; (3) the study called that “relatively little variation in the height,” id. at 1364; and (4) the 

study observed that “[v]ariation in mortality estimates is expected because of site-specific 

characteristics that may concentrate migratory bats in some areas and not in others.”  Id. at 1365. 

 Far more ‘ōpe‘ape‘a have been killed by the turbines at the taller Kawailoa facility than 

at Kahuku.  Exhibit B-12 at 13 and 16.  The reason for NPM’s decision not to use data from 

Kawailoa and to consider turbine height is fairly obvious. 
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III. The Hearing Officer Thoughtfully Noted the Shortcomings in the Cumulative 

Impact Analysis.  

 

 HRS § 195D-4(g)(5) requires that the “plan takes into consideration the full range of the 

species on the island so that cumulative impacts associated with the take can be adequately 

assessed.”  In FOF 194, COLs 5.e. and 22, the hearing officer observes that given prior 

underestimates of bat takes by other wind turbine projects and NPM’s less than robust analysis 

(i.e. the impacts were not “adequately assessed”), the board is unable to determine the project’s 

cumulative impact. 

 On page 11 of its exceptions, NPM claims that the hearing officer somehow required 

NPM to assess the impact on the endangered bat statewide.  She did not do so.  Rather, she 

thoroughly explained that by ignoring data from Kawailoa (which is on O‘ahu), NPM’s 

cumulative impact assessment is inadequate. 

IV. The Hearing Officer Correctly Found that NPM Fails to Minimize Bat Deaths to the 

Maximum Extent Practicable. 

 

 HRS § 195D-4(g)(1) requires that the “applicant, to the maximum extent practicable, 

shall minimize and mitigate the impacts of the take.”  HRS § 195D-4(g)(1)(emphasis added).  

 Data from mainland wind facilities demonstrates that bat casualty rates are reduced 

significantly when low wind speed curtailment3 (LWSC) begins at 6.5 m/s instead of 5 m/s.  

 

Exhibit B-15 at 70.  In fact, mortality rates were reduced by 50% when increasing curtailment 

speed from 3.5 m/s to 5 m/s, and a stunning 78% when raised from 3.5 m/s to 6.5 m/s.  Id. at iii 

                                                      
3 The hearing officer explains curtailment in her recommended FOF 198, which NPM has not challenged. 
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and 39.4  The endangered species recovery committee produced a Hawaiian Hoary Bat Guidance 

Document that includes a graph summarizing multiple studies showing that bat mortality is 

significantly reduced when curtailment begins at 6.5 m/s:

 

Exhibit A-44 at Figure 2.  NPM is incorrect to suggest, as it does on page 19, that only one study 

demonstrates the value of a 6.5 m/s curtailment cut-in speed.  

 NPM’s suggestion is not the only claim it makes that finds no support in the record. 

Blowing hot air, it claims that “the majority of studies of LWSC effectiveness demonstrate there 

is no statistically significant difference in the reduction of bat fatalities between cut-in speeds of 

5.0 m/s and 6.5 m/s[.]”  Exceptions at 20.  What studies?  If NPM believes this to be true, it was 

incumbent on it to cite to these studies.  It cites only one study that considered curtailment at 6.5 

m/s (shown in the above graph, the Arnett study).  It also claims that there was “no admissible 

evidence or scientific proof that a further cut [beyond 5 m/s] will reduce take for this project.” 

What about Figure 2 in Exhibit A-44, which NPM itself introduced into evidence (shown 

                                                      
4 The hearing officer incorrectly cites page 4 of this document in her recommended FOF 205.  She clearly meant to 

refer to the fourth PDF page of the document, which is page iii of the hardcopy document itself. 
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above)?  Or Exhibit B-15 discussed above? 

 On page 20 of its exceptions, NPM misreads Figure 19 on page 25 of Exhibit A-11 to 

argue that bat activity at wind speeds greater than 4.6 m/s is irrelevant.  This graph does not 

show that no bats fly when wind speeds exceed 4.6 m/s.  Nor does it show that only an 

insignificant number of bats fly when wind speeds exceed 4.6 m/s.  This graph demonstrates 

irrefutably that a significant number of the endangered ‘ōpe‘ape‘a continue to fly when wind 

speeds reach 6.5 m/s.  In fact, the report explicitly states, “Bats were also more prevalent when 

maximum wind speeds were < 8.2 m/s.”  Exhibit A-11 at 25; see also id. at 29. Thus, there is 

solid rationale from a O‘ahu study that was introduced by NPM for increasing curtailment speeds 

above 5 m/s.  

 Additionally, the endangered species recovery committee’s recommendation should not 

be misinterpreted.  It states: 

The ESRC recommends that low wind speed curtailment is a part of every wind facility’s 

minimization strategy to the maximum extent practicable, and recommends a minimum 

cut-in speed of 5.0 m/s, increasing to a higher cut-in speed through adaptive management 

if the rate of bat take is higher than initially expected.  

 

Exhibit A-44 at IV c (emphasis added).  Its recommendation does not mean that the initial 

curtailment speed cannot be greater than 5.0 m/s.  Unfortunately, the endangered species 

recovery committee did not discuss employing a higher cut-in speed for this application. 

Transcript Vol I at 143.  

 Yet, NPM has admitted that to protect endangered species, operations could be curtailed 

when wind speeds drop to 6.5 m/s.  
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Transcript Vol I at 23.  See also id. at 24 and Vol II at 139.  Consequently, the record supports 

the hearing officer’s recommended FOF 210.  NPM also claims on page 24 of its exceptions that 

it would not be feasible to implement curtailment of 6.5 m/s.  There is no evidence in the record 

to support this claim.  Its “recently performed” feasibility analysis is not in the record, has not 

been made available to the BLNR or the parties, and has not been subject to cross examination.  

Therefore, its unsupported claim must be disregarded. 

 A curtailment speed that is higher than 5 m/s is justified by: (a) the studies cited above 

demonstrating that higher wind speed curtailment reduces bat mortality (b) NPM’s own exhibit 

concluding that ‘ōpe‘ape‘a are more prevalent when maximum wind speeds are less than 8.2 

m/s; (c) the death of far more endangered ‘ōpe‘ape‘a than predicted by each of the wind farms 

with habitat conservation plans; and (d) the lack of any evidence in the record suggesting that a 

higher curtailment wind speed is impractical.  The hearing officer’s recommended FOF 208 is 

well supported in the record. 

V. The Hearing Officer Perceptively Expressed Caution Regarding the Likelihood that 

NPM’s Mitigation Measures Would Increase the Number of ‘Ōpe‘ape‘a. 

 

 HRS §195D-4(g)(4) requires that the “plan shall increase the likelihood that the species 

will survive and recover.”  Similarly, HRS § 195D-21(b)(1)(B) requires that the “plan 

will increase the likelihood of recovery of the endangered or threatened species that are the focus 

of the plan.”  HRS § 195D-30 requires that all habitat conservation plans “be designed to result 

in an overall net gain in the recovery of Hawaii’s threatened and endangered species.”  In short, 

NPM must show that the ‘ōpe‘ape‘a would be better off with the project than without it.  There is 

no credible evidence that the ‘ōpe‘ape‘a will be better off with this plan than without it.  Nor is 

there any reason to believe that any of the mitigation proposed will actually increase the number 

of ‘ōpe‘ape‘a.  
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 On page 25 of its exceptions, NPM argues that because its plan includes some elements 

that are consistent with the Hawaiian Hoary Bat Recovery Plan and the State of Hawai‘i 

Comprehensive Wildlife Conservation strategy that must be proof that its plan will increase the 

likelihood of the recovery of the ‘ōpe‘ape‘a.  NPM’s makes an unwarranted logical leap.  The 

hearing officer correctly concluded in her proposed FOF 216 – which NPM has not challenged – 

that “it is premature to conclude that the proposed mitigation measures will be a net benefit to 

`ope`ape`a.”  The plain and simple fact is that we really don’t know how to mitigate the death of 

‘ōpe‘ape‘a.  Exhibit A-34 at 23 (Jacobi: “The ongoing challenge though is that we really don’t 

know how to mitigate for bats.”), at 24 (Jacobi: “We don’t know a good way to measure benefit 

for bats.”  Young: “even doing twice the mitigation we don’t know what we will get out of it.”), 

and at 25 (Fretz: “We still aren’t even sure . . . what the species benefit would be.”).  

 First, there is no evidence whatsoever that any of the mitigation plans implemented for 

any existing wind turbine facilities has increased the bat population.  One facility has been 

operating for more than 11 years – and there is no evidence that its mitigation measures have 

increased the bat population by even one bat.  Transcript Vol I at 124; Vol II at 208 and 210.  

There is evidence, however, that all existing wind turbine facilities have killed endangered 

‘ōpe‘ape‘a, effectively decreasing the bat population.  See Exhibit B-12. 

 Second, we have no idea whether the funded research will actually lead to an increase in 

the bat population.  There is hope that it will, but there is no evidence that the research will 

produce results that increases the bat population.  Transcript Vol I at 113, 114 and Vol II at 202. 

Dr. Fretz was clear: 
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Transcript Vol. II at 203. 

 Third, there is no evidence that management of native forest through fence maintenance 

and the removal of alien species – as laudable as that activity is – increases the bat population. 

 

 

Id. at 203-4.  See also Exhibit B-20 at 14; Exhibit A-44 at section VIc1; Exhibit A-35 at 8 (“On 

mitigation Jacobi said he would like to see more management at Poamoho, but it’s difficult to 
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make a case for the benefit to bats, but said we have acknowledged earlier today that we don’t 

know how to manage bats yet, and that’s why we are promoting research.”); Exhibit A-34 at 34 

(“Fretz asked for clarity on the ideas at Poamoho (bat mitigation site), since it wasn’t clear what 

the habitat looked like or what the management would accomplish, and how that could translate 

into more bats. . . . Fretz reiterated the concern that preserving habitat is hard to measure in terms 

of actual benefit for bats.”); Transcript Vol II at 203, 204-5 (“we don’t have good statistical data 

on what kind of habitat management will support bats”); Transcript Vol I at 116, 117-119, 121; 

and the hearing officer’s recommended FOF 217 which NPM has not challenged. 

 Fourth, HRS § 195D-21(b)(2)(G) requires that the habitat conservation plan: 

[c]ontain objective, measurable goals, the achievement of which will contribute 

significantly to the protection, maintenance, restoration, or enhancement of the 

ecosystems, natural communities, or habitat types; time frames within which the goals are 

to be achieved; provisions for monitoring (such as field sampling techniques), including 

periodic monitoring by representatives of the department or the endangered species 

recovery committee, or both; and provisions for evaluating progress in achieving the 

goals quantitatively and qualitatively. 

 

HRS § 195D-21(b)(2)(G)(emphasis added).  NPM’s plan contains no such measurable goals.  

There are no time frames within which goals are achieved.  The HCP’s plan to restore the native 

habitat at Poamoho lacks any measurable goals and time frame.  See Exhibit A-1.  As the chair of 

the endangered species recovery committee, Dr. Scott Fretz noted, “the Poamoho plan is very 

short without details.”  Exhibit A-35 at 8.  In fact, the HCP proposes that such goals be prepared 

at a later time: 

The preparation of the Poamoho Ridge restoration area management plan will be initiated 

upon Project construction and completed within 1 year of construction, assuming timely 

review by USFWS and DOFAW and recommendation for approval by the ESRC. The 

management plan will include goals, objectives, and timelines associated with reduction 

in targeted invasive species and pig/goat removal.  

 

Exhibit A-1 at 65-66.  
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VI. The Hearing Officer Astutely Recognized the Fallacies in NPM's Adaptive 

Management Strategy. 

 

 HRS § 195D-21(b)(2)(H) requires that a habitat conservation plan provide for 

“an adaptive management strategy that specifies the actions to be taken periodically if the plan 

is not achieving its goals.”  One of the reasons specificity in an adaptive management strategy is 

critical is that HRS § 195D-23 limits DLNR’s ability to impose new conditions on NPM – except 

for a limited number of extraordinary exceptions.  Since NPM seeks to take advantage of the 

privileges HRS § 195D-23, it deliberately attempts to confuse and mislead this board as to its 

commitments. 

 The most telling evidence of the failure of past approaches to adaptive management is 

that instead of relying on adaptive management strategies, every single wind turbine project with 

a habitat management plan has proposed amendments to increase the number of bats taken – 

rather than effectively employing adaptive management strategies.  Exhibit A-1 at 56. 

 As the hearing officer points out, NPM’s plan fails to meaningfully discuss the specific 

actions that would need to be taken if the plan falls short.  Rather than identifying any specific 

action that NPM will take if its plan fails – like all previous habitat conservation plans – it offers 

word salad.  Its entire adaptive management consists of one page, devoid of any specificity, or 

actions, and yet replete with “buzz words.”  See Exhibit A-1 at 86-87.  NPM declares that “if 

take estimates are higher than anticipated, Na Pua Makani Power Partners will consult with 

USFWS and DOFAW to determine if additional low wind speed curtailment measures would be 

practicable and appropriate.”  Exhibit A-1 at 87.  Who decides if additional low wind speed 
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curtailment would be practicable and appropriate?  NPM – not the regulatory agencies.5  The 

endangered species recovery committee unambiguously called for the inclusion of specific 

triggers for increasing curtailment be included in HCPs.  Exhibit A-44 above Figure 2.  NPM 

refused to however; its HCP fails to include specific triggers for increasing curtailment.  Exhibit 

A-1 at 39 and 87; Transcript Vol II at 201. 

 NPM is confused as to what constitutes adaptive management strategies.  Instead, NPM 

cites its mitigation commitments required by HRS § 195D-21(b)(2)(C) as adaptive management 

strategies, which is legally inadequate and logically makes no sense.  Instead, NPM calls for 

flexibility – flexibility that gives it the ultimate control over what measures should be taken to 

protect an endangered species rather than the experts who are charged by law with protecting the 

species. 

VII. The Hearing Officer Properly Required NPM to Meet Its Burden of Proof. 

 As noted in Minute Orders 6 and 7, which were not challenged, “Na Pua Makani Power 

Partners, LLC, the applicant in this case, has the burden of proof.”  See also HAR § 13-1-35(k). 

NPM’s argument on pages 4 and 37 of its exceptions that the hearing officer held it to a “beyond 

reasonable doubt” standard is just silly.  It was NPM’s burden to provide enough persuasive 

information to reach the conclusion that the plan satisfies the criteria in the law.  It failed to do 

so. 

 On pages 4 and 35-36 of its exceptions, NPM incorrectly suggests that this board is 

required to defer to the recommendation of the endangered species recovery committee.  BLNR 

is required by law to make its decision “after consultation with” – not deference to – “the 

                                                      
5 Even its belated proposal to clarify the HCP states that the “the Agencies can recommend Applicant to implement 

a higher cut-in speed.” Exceptions at 6. When agencies can only recommend courses of action, their hands are tied. 

See also its proposed condition 15 on page 40 of its exceptions, which limits what DLNR can require. 
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endangered species recovery committee.”  HRS § 195D-4(g).  There is no statutory authority or 

case law that suggests that this board must defer to the recommendations of the endangered 

species recovery committee.6  

VIII. NPM Distorts the Position of Others. 

 On page 11 of its exceptions, NPM argues (without citation to the record) that the U.S. 

Fish and Wildlife Service supports the plan, but there is no evidence that the agency has issued a 

record of decision, approved the plan’s final environmental impact statement, or given its 

approval of the plan in any way. 

 On page 5, 19, 35 and 36 of its exceptions, NPM falsely characterizes the testimony of 

Dr. Fretz.  He never testified that he had heard nothing to change his mind regarding the 

endangered species recovery committee’s recommendation.  He testified that there was nothing 

requiring the committee to review the plan again – essentially a legal question.  See Transcript 

Vol II at 215-216.  NPM’s claim – without quoting Dr. Fretz and without citation to anything in 

the record – is disingenuous. 

IX. The Hearing Officer Did Not Defer to NPM’s Witnesses and Rightly so.  

 On pages 4 and 35 of its exceptions, NPM bemoans the hearing officer’s refusal to give 

more credence to NPM’s witnesses.  The hearing officer is no babe in the woods.  In her private 

practice, she has represented corporate developers Alexander & Baldwin, Molokai Ranch and 

Haseko.  She knows when a consultant is blowing smoke.  In this case, she had good reason not 

to defer to the conclusions of NPM’s “experts.”  NPM’s witnesses admitted that they are not 

                                                      
6 Thus, for example, in Neighborhood Board v. State Land Use Commission, 64 Haw. 265, 639 P.2d 1097 (1982), 

the Honolulu Planning Commission approved a special permit even though Department of Land Utilization and the 

Office of Environmental Quality Control recommended that the permit be denied.  The Hawai‘i Supreme Court 

reversed that approval — but the commission’s rejection of its sister agencies recommendation was irrelevant to the 

Supreme Court’s analysis. 
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