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APPELLEES-APPELLEES BOARD OF LAND AND NATURAL RESOURCES, 

DEPARTMENT OF LAND AND NATURAL RESOURCES, 

AND SUZANNE D. CASE’S RESPONSE TO APPLICATION FOR TRANSFER 

 

 

 On January 21, 2020, Appellant-Appellant KEEP THE NORTH SHORE COUNTRY 

(KNSC) filed an Application for Transfer to the Hawaiʻi Supreme Court (Application).  

Appellees-Appellees BOARD OF LAND AND NATURAL RESOURCES, DEPARTMENT OF 

LAND AND NATURAL RESOURCES, and SUZANNE D. CASE IN HER OFFICIAL 

CAPACITY AS CHAIRPERSON OF THE BOARD OF LAND AND NATURAL 

RESOURCES (State Appellees) oppose KNSC’s Transfer Application for the reasons set forth 

below, pursuant to Hawaiʻi Rules of Appellate Procedure (HRAP) Rules 40.2(d) and 27(a). 

I. COUNTERSTATEMENT OF PRIOR PROCEEDINGS AND RELEVANT FACTS 

 

The Na Pua Makani (NPM) Wind Energy Project (the Project) is a proposed wind energy 

generating facility in Kahuku on the North Shore of Oahu.  70 Record on Appeal (ROA) v. 30 at 

55-56.  The Project’s purpose is to generate renewable wind energy and is expected to eliminate 

about one million tons of carbon dioxide over twenty years. Id. at 57-58, 124.   

Because the Project has the potential to harm certain species listed under the Hawaiʻi 

Endangered Species Act (ESA), a habitat conservation plan (HCP) and “incidental take license” 

are required.  Id. at 58-59.  This required NPM to determine an expected number of “takes” and 

provide for mitigation to offset the expected take.  Id. at 60.  At issue in this case is the 

ōpe‘ape‘a, or Hawaiian Hoary Bat.  NPM requested a total take of 51 bats over a 20-year term, 

which was based largely on data obtained from an existing wind farm in Kahuku.  Id. at 91-92. 

To lower the risk of ōpe‘ape‘a takes, the HCP provides for Low Wind Speed Curtailment 

(LWSC), meaning that the turbines do not spin below a specified “cut-in” wind speed.  Id. at 

106-07.  The State Endangered Species Recovery Committee’s (ESRC) 2015 Bat Guidance 
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Document, which constitutes “the best science currently available on how the potential impacts 

of wind farms on the ōpe‘ape‘a should be handled,” id. at 52, recommends a minimum cut-in 

speed of 5 m/s, increasing if the rate of bat take is higher than anticipated.  Id. at 109; 40 ROA v. 

15 at 63. NPM’s HCP accordingly proposed a 5 m/s cut-in speed, with increases though adaptive 

management if the rate of bat take is higher than expected. 70 ROA v. 30 at 109. 

The ESRC’s statutory role includes making recommendations to the Board on whether it 

should accept or deny applications for incidental take licenses and proposals for HCPs.  HRS 

§ 195D-25(b)(1).  The ESRC in this case conducted a review of the HCP, and at the ESRC’s 

December 17, 2015 meeting, the Committee was informed about changes made to the draft HCP, 

including that “[t]he height of the turbines was increased from 156m to 200m . . . .” 38 ROA v. 

14 at 327.  At that meeting, the ESRC requested further amendments to the draft HCP and then, 

on February 25, 2016, unanimously voted to recommend approval of the updated plan. 16 ROA 

v. 3 at 10, 28.  Then-ESRC member Gon was one of the voting Committee members.  Id. 

Following the ESRC’s recommendation, the Board voted to grant KNSC’s request for a 

contested case hearing and appointed a hearing officer who conducted a two-day evidentiary 

hearing.  After the hearing officer issued her proposed findings, conclusions, and decision, the 

parties filed exceptions and the Board met to hear the parties’ arguments on January 12, 2018.  

68 ROA v. 29 at 216.   

At the outset of the hearing, BLNR Chair Case disclosed that the Board had received a 

letter from State Senator Lorraine Inouye, which had been inadvertently distributed to the Board 

members, but that Chair Case had immediately asked the other Board members not to read the 

letter. 68 ROA v. 29 at 219.  Chair Case confirmed that none of the Board members had in fact 

read the letter.  Id. at 219.  KNSC made no objections nor asked to further question any Board 
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members regarding Senator Inouye’s letter.  At the hearing, KNSC moved for Board member 

Gon’s disqualification solely due to his prior membership on the ESRC.  Id. at 221-22.  On 

January 24, 2018, KNSC filed a public record request pursuant to HRS Chapter 92F seeking 

Senator Inouye’s letter, to which the Board responded by stating it did not maintain the record. 

12 ROA v. 1 at 31.  KNSC did not follow up any further regarding this records request. 

The Board issued its Findings of Fact (FOF), Conclusions of Law (COL) and Decision 

and Order (D&O) on May 16, 2018, approving the HCP with a number of special conditions, 

including limiting the turbines’ height to 173 meters. 70 ROA v. 30 at 47-146.  KNSC appealed 

to the circuit court and there raised Senator Inouye’s letter as an objection for the first time.  12 

ROA v. 1 at 179-80.   

On April 10, the circuit court (the Honorable Jeffrey P. Crabtree presiding) entered an 

order affirming the Board’s decision.  Id. at 275-83. The court ruled that: (1) the Board’s finding 

that the HCP complied with HRS Chapter 195 was not clearly erroneous; (2) Gon was not 

disqualified from participating in the Board’s decision; and (3) KNSC had failed to timely raise 

Senator Inouye’s attempted communication and had therefore waived its objection, but that even 

on the merits of the argument, the limited contact was not sufficient to warrant reversal of the 

Board’s decision. Id. 

II. STATUTORY QUALIFICATIONS FOR TRANSFER 

 

KNSC argues that this case satisfies the provision requiring mandatory transfer to this 

Court for appeals that raise “[a] question of imperative or fundamental public importance,” HRS 

§ 602-58(a)(1), and the provision allowing discretionary transfer for appeals that raise “[a] 

question of first impression or a novel legal question.”  HRS § 602-58(b)(1).  Neither of these 

statutory qualifications for transfer are met here.   
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A. This appeal does not raise legal questions of imperative or fundamental public 

importance 

The relevant inquiry under HRS § 602-58(a)(1) is whether the appeal raises “[a] question 

of imperative or fundamental public importance.” (Emphasis added).  In other words, whether 

any of the legal questions raised by KNSC in this appeal are of imperative or fundamental public 

importance.  State Appellees do not dispute that the construction of NPM’s wind project is in 

general a matter of public importance, both because of the project’s anticipated elimination of 

about one million tons of carbon dioxide over its twenty-year lifespan and the policy concerns 

raised by members of the community in opposition to the project.  Nevertheless, those concerns 

are distinct from the specific legal questions raised in this appeal.   

There are three broad legal questions raised in KNSC’s appeal:  (1) whether the Board 

correctly found that NPM’s proposed mitigation of ōpe‘ape‘a takes minimized the impact on the 

species to the maximum extent practicable; (2) whether Board Member Gon was precluded from 

voting as a Board member in light of his prior membership on the ESRC; and (3) whether the 

Board appropriately dealt with attempted ex-parte communications by a State Senator.  KNSC 

cites several news articles that purport to demonstrate why these constitute questions of 

“imperative or fundamental public importance.” See Application at 9-10 n.1.  However, the 

primary concerns raised in these articles are the decision to site the Project in Kahuku, and its 

proximity to residential areas.  But these are simply not at issue in this appeal.  

Moreover, when examined more closely, it is evident that the specific legal issues that 

are raised here are not “question[s] of imperative or fundamental public importance.”  Pursuant 

to its first point of error, KNSC asserted that the Board “fail[ed] to support its legal conclusions, 

under HRS chapter 195D, including that NPM’s habitat conservation plan provides for 

minimization to the maximum extent practicable as required under HRS § 195D-4.”  Application 
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at 6.  This ignores the hundreds of factual findings the Board made in support of its conclusion 

that the HCP minimized effects on the ōpe‘ape‘a to the maximum extent practicable – findings 

that KNSC has not challenged on appeal.  See 70 ROA v. 30 at 51-125.  Agency findings not 

challenged on appeal are “binding on the appellate court.”  Okada Trucking Co. v. Bd. of Water 

Supply, 97 Hawaiʻi 450, 458, 40 P.3d 73, 81 (2002).  KNSC’s failure to challenge any of the 

findings underpinning the Board’s conclusion belies its current assertion that whether the Board 

supported its conclusion is a question of imperative public importance.   

Pursuant to its second point of error, KNSC asserted that the Board erred in relying on 

ESRC findings and recommendations “concerning an earlier version of the NPM proposal.”  

Application at 6.  This refers to the increase in turbine height made in NPM’s revised draft HCP, 

but KNSC ignores that the ESRC was fully informed of the changes to the HCP, including the 

change in proposed turbine height, before the Committee made any recommendations to the 

Board.  38 ROA v. 14 at 327. 

When viewed in their true light, these are plainly not questions of imperative or 

fundamental public importance.  Neither are the two procedural points of error KNSC raises.  

The first (KNSC’s third point of error) asserts that Board Member Gon should have been 

disqualified due to his prior membership on the ESRC.  Application at 7.  Remedying due 

process violations in contested case proceedings is indisputably important.  At the same time, 

however, this Court should be permitted to scratch beneath the surface to determine whether a 

genuine due process claim exists.  Here, there is none because this Court has previously held that 

there is no inherent conflict of interest when an individual sits on an initial decision-making body 

and also on a rehearing committee, Liberty Dialysis, LLC v. Rainbow Dialysis, LLC, et al., 130 

Hawaiʻi 95, 107-08, 306 P.3d 140, 152-53 (2013), and the Legislature has also permitted the 
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same individual – the Board Chairperson – to sit on both the ESRC and the BLNR at the same 

time, see HRS § 195D-25(a). 

Finally, in its fourth point of error, KNSC asserts that the circuit court erred in finding 

that KNSC had waived objections based on an attempted communication to Board members by a 

State Senator.  Application at 7.  It is not disputed that KNSC never raised any objection before 

the Board.  Instead, KNSC asserts that its HRS chapter 92F record request was an objection.  

This issue can thus be reframed as:  whether the filing of a HRS chapter 92F request for a record 

constitutes an objection to the Board’s decision or Board member(s)’ participation based on that 

record, when no other objection is made to the Board.  State Appellees simply do not believe this 

rises to level of a question of “imperative or fundamental public importance.” 

In short, while State Appellees do not dispute that the construction of the NPM wind farm 

is generally an important matter of public concern, the specific legal questions presented here do 

not meet the statutory standard for mandatory transfer under HRS § 602-58(a)(1). 

B. This appeal does not present a genuine question of first impression or a novel legal 

question 

 

KNSC attempts to manufacture a “novel legal question” arising from the interpretation of 

HRS § 195D-4.  Although this Court has not previously had occasion to address the parameters 

of HRS § 195D-4(g)(1), the issue here simply requires the Court to apply the statute’s plain 

language.  KNSC acknowledges that HRS § 195D-4(g)(1) requires that applicants for take 

licenses under the ESA “to the maximum extent practicable, shall minimize and mitigate the 

impacts of the take.”  However, KNSC summarizes its argument by stating: “NPM admitted it 
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would be possible to curtail its operations up to 6.5 m/s and therefore implementation of this 

level of low wind speed curtailment was practicable.”
1
  Application At 10 (emphases added).  

In other words, the “novel legal question” that KNSC purportedly raises is whether, when 

the Legislature stated that impacts must be “minimized to the maximum extent practicable,” it 

actually meant that impacts must be minimized to the maximum extent “possible.”  Even if 

KNSC had raised this question of statutory interpretation as a point of error (which is did not, see 

Application at 6-7), a party’s attempt to re-write an unambiguous statute cannot establish the 

existence of a “novel legal question.”  KNSC’s reference to entirely irrelevant definitions in the 

Code of Federal Regulations, see Application at 10, does not change that. 

KNSC’s asserted points of error on the merits of the Board’s decision require only that 

the appellate court apply the plain language of the statute.  The only real question that arises 

under HRS § 195D-4(g)(1) is thus whether the Board clearly erred in finding that NPM’s Habitat 

Conservation Plan minimized impacts on the ōpe‘ape‘a to the maximum extent practicable.  

Resolution of this question should be relatively straightforward in light of KNSC’s failure to 

challenge the dispositive factual findings underpinning the Board’s conclusion.  For example, the 

Board reviewed the available research studying the effectiveness of a 6.5 m/s versus a 5.0 m/s 

cut-in speed and found that the research did not establish any significant difference in bat 

fatalities between the two speeds.  See 70 ROA v. 30 at 108-13 (FOFs 273-96).  Summarizing its 

findings, the Board stated: 

Given the current state of knowledge, the practical difficulties of a 

6.5 m/s LWSC, the modest scale of the estimated take, the tactic 

recommended by the ESRC in the Bat Guidance Document, and 

                                                 
1
 In fact, the admission KNSC refers to is the testimony of a witness for NPM who appeared 

before the Board and explained that although it would theoretically be possible for NPM to 

curtail turbine operation at 6.5 m/s, it would “potentially put [NPM] in a situation where [it is] 

not meeting [its] production requirements” under its power contract.  ROA v. 28 Dkt. 66:31-32. 
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endorsed again in its recommendation of approval of the NPM 

HCP, is the right one: begin LWSC at 5 m/s, and if problems 

emerge, or research indicates better strategies, use adaptive 

management, which would include LWSC at higher speeds, longer 

seasonal restrictions, using higher LWSC at certain hours, or raise 

the speed taking certain weather factors into account. 

 

Id. at 112 (FOF 294). 

  

 Importantly, the Board also found that given the LWSC and other measures incorporated 

in the HCP, including the restoration of ōpe‘ape‘a habitat, “the proposed mitigation [in the HCP] 

should more than offset the take of ōpe‘ape‘a” and “should improve the chances for recovery of 

the ōpe‘ape‘a.”  Id. at 115 (FOF 309).  None of these findings are challenged in this appeal.  And 

even if KNSC had challenged them, the question of whether the Board clearly erred in its factual 

findings hardly comprises a “question of first impression or a novel legal question.”   

III. CONCLUSION 

For the foregoing reasons, State Appellees respectfully request that this Court deny 

KNSC’s Application. 

 

 DATED:  Honolulu, Hawai‘i, January 28, 2020. 

 

 

 /s/ Ewan C. Rayner 

EWAN C. RAYNER 

Deputy Solicitor General 

Counsel for Appellees BOARD OF LAND AND 

NATURAL RESOURCES, DEPARTMENT OF 

LAND AND NATURAL RESOURCES, and 

SUZANNE D. CASE in her official capacity as 

Chairperson of the Board of Land and Natural 

Resources 

 



 1 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the foregoing document has been 

served electronically (through the Court's JEFS system), or conventionally via US Mail, upon the 

following parties: 

Lance D. Collins, Esq. 

Law Office of Lance D. Collins 

P.O. Box 179336 

Honolulu, Hawai‘i 96817 

Tel:  (808) 243-9292 

E-mail:  lawyer@maui.net 

Attorney for Appellant-Appellant KEEP THE NORTH SHORE COUNTRY 

 

John P. Manaut, Esq. 

Puananionaona P. Thoene, Esq. 

Carlsmith Ball LLP 

ASB Tower, Suite 2100 

1001 Bishop Street 

Honolulu, Hawai‘i 96813 

Tel:  (808) 523-2500 

E-mail: jpm@carlsmith.com 

 pthoene@carlsmith.com 

Attorneys for Appellee-Appellee NA PUA MAKANI POWER PARTNERS, LLC 

 

 DATED:  Honolulu, Hawai‘i, January 28, 2020. 

 

 

/s/ Ewan C. Rayner 

EWAN C. RAYNER 

Deputy Solicitor General 

Counsel for Appellees BOARD OF LAND AND 

NATURAL RESOURCES, DEPARTMENT OF 

LAND AND NATURAL RESOURCES, and 

SUZANNE D. CASE in her official capacity as 

Chairperson of the Board of Land and Natural 

Resources 

 


