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APPLICATION FOR TRANSFER 
 

Appellant KEEP THE NORTH SHORE COUNTRY, a Hawai‘i nonprofit corporation 

(Appellant) respectfully submits its Application for Transfer to the Hawai‘i Supreme Court in 

accordance with Hawai‘i Rules of Appellate Procedures (HRAP) Rule 40.2 and Hawaii Revised 

Statute (HRS) § 602-58(a)(1), (b)(1), and (b)(2).  This request is timely filed no earlier than 10 days 

after the filing of the record on appeal (ROA) and no later than 20 days after the last brief was filed, 

which was on January 23, 2020.  HRAP Rule 40.2(a)(2). 

This application concerns an appeal from Appellees BOARD OF LAND AND NATURAL 

RESOURCES, THE DEPARTMENT OF LAND AND NATURAL RESOURCES, and 

SUZANNE D. CASE IN HER OFFICIAL CAPACIT Y AS CHAIRPERSON OF THE BOARD 

OF LAND AND NATURAL RESOURCES’ (collectively, State Appellees) approval of Appellee 

NA PUA MAKANI POWER PARTNERS, LLC (NPM’s) application for an incidental take permit 

and habitat conservation plan.  [Docket No.] 70 Record on Appeal (ROA) Volume (V.) 30 at [PDF 

page no.] 147, 240 (Findings of Fact, Conclusions of Law, Decision and Order, filed May 16, 2018. 

 

I. STATEMENT OF PRIOR PROCEEDINGS 

In December 2015, the Department of Land and Natural Resources’ (DLNR) Endangered 

Species Recovery Committee (also, “ESRC”) released its “Hawaiian Hoary Bay Guidance 

Document” (bat guidance document”).  40 ROA V.15 at 57 (NPM Exh. A44).  The bat guidance 

document is intended to “serve as a guide during the development of new habitat conservation plans 

and the oversight and adaptive management of existing HCPs [habitat conservation plans].”  40 

ROA V.15 at 60-61. 

On February 25, 2016, the Endangered Species Review Committee voted to recommend 

approval of NPM’s draft habitat conservation plan application for its construction of a 25 megawatt 

(MW) industrial wind facility on approximately 706.7 acres of rural country area of Kahuku, O‘ahu, 

Tax Map Key Nos. (1) 5-6-008:006 and (1) 5-6-006:018 (project).  38 ROA V. 15 at 332, 336-37; 70 

ROA V.30 at 155 (BLNR FOF 38), 38 ROA V.14 at 272.  Board member Sam Gon (Gon) was 

present as a voting member of the Endangered Species Review Committee and made the motion to 

approve NPM’s application.  Id.   

In March 2016, NPM published their final habitat conservation plan, which described wind 

turbines with a maximum blade tip height ranging from 427 feet (ft; 130 meters) to 656 ft (200 m).  

20 ROA V.5 at 82, 96.  
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On July 26, 2016, the project’s Final Environmental Impact Statement (FEIS) was published 

and accepted.  30 ROA V.10 at 44.  The FEIS described a project utilizing wind turbines with a 

“maximum height at the top of the blade of up to 512 feet (156 meters)[.]”  Id. at 59.   

 At its November 10, 2016 regular meeting, the Board held a public hearing on NPM’s 

request for approval of an incidental take permit and final habitat conservation plan for its project.  

14 ROA V.2 at 210.  The Board deferred decisionmaking after Appellant requested a contested case 

hearing.  16 ROA V.3 at 265; 70 ROA V.30 at 153.  Also at the meeting, Member Gon “disclosed 

that he was briefly on the endangered species advisory committee that advises windfarm projects. 

He is no longer on that committee and this particular company and proposal was not one that he 

provided substantial input to.”  16 ROA V.3 at 264, 265 (meeting minutes).   

 On November 19, 2016, Appellant filed its written petition for a contested case with the 

Board.  16 ROA V.3 at 293.  Four others filed written petitions for a contested case on November 

21, 2016.  70 ROA V.30 at 153. 

 At its December 12, 2016 meeting, the Board determined to grant Appellant’s petition for a 

contested case hearing.  16 ROA V.3 at 314; 18 ROA V.4 at 268.  Gon voted against granting 

Appellant’s contested case request.  40 ROA V.15 at 21 (12/12/2016 minutes).  

 On February 14, 2017, the Board issued orders selecting a hearing officer.  70 ROA V.30 at 

153. 

On August 7 and 8, 2017, the Board’s hearing officer presided over a contested case hearing.  

22 ROA V.6 at 11; 70 ROA V.30 at 155.   

 By Minute Order No. 11, dated November 1, 2017, the hearing officer submitted her 

recommended findings of fact, conclusions of law, and decision and order, which recommended 

that the Board disapprove NPM’s habitat conservation plan for failure to have met the criteria for 

acceptance pursuant to HRS Chapter 195D.  66 ROA V.28 at 475.   

The hearing officer’s Minute Order No. 12 provided for parties to submit exceptions to the 

recommended findings of fact, conclusions of law, and order.  Id. at 546.  Both Appellant and NPM 

did so.  68 ROA V.29 at 8, 186. 

On January 12, 2018, the Board held a contested case hearing on the hearing officer’s 

recommendations and the parties’ proposed exceptions.  68 ROA V.29 at 216 (Tr. 1/12/2018).  The 

Board chair announced that its staff had distributed a letter from Senator Lorraine Inouye to other 

Board members and the chair subsequently emailed other the Board members to instruct them not 
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to read it.  Id. at 219.  The Board chair acknowledged the Board “received a letter from Senator 

Lorraine Inouye to be distributed to the board in this matter” and “actually did distribute it[.]”  Id.  

Also at the January 12, 2018 contested case hearing, Board member Roehrig disclosed that 

just prior to the hearing, he “got a phone call from a legislator talking to me rather impassioned on 

this docket” concerning the “wind project” that the legislator favored.  68 ROA 29 at 219-20.  

Roehrig recused himself from participation.  Id. at 220.  Board member Yuen also disclosed that 

Senator Inouye called him concerning the wind project, but stated that he declined to discuss the 

matter with her.  Id. at 221.  Member Yuen did not recuse himself from participating in the hearing.  

Id.  Appellant orally requested Gon’s recusal at the outset of the hearing, but the Chair directed 

Appellant to file a motion for that request and Gon participated in the hearing.  68 ROA 29 at 222.    

 On January 24, 2018, Appellant filed a motion to recuse Gon in accordance with the Board’s 

Minute Order No. 13.  68 ROA V.29 at 267, 70 ROA V.30 at 7.  

 Also on January 24, 2018, Appellant filed an open records request under HRS Chapter 92F 

with the Board to access the “letter sent in 2018 from Senator Lorraine Inouye to Suzanne Case or 

the BLNR regarding the Na Pua Makani Wind Energy Project.”  12 ROA V.1 at 18.   

On January 29, 2018, the Board denied Appellant’s open records request, stating the agency 

did not maintain the records.  12 ROA V.1 at 18.   

 On February 21, 2018, the Board filed a notice of Gon’s filing of a disclosure.  70 ROA V.30 

at 35.  Gon wrote, referencing NPM’s final habitat conservation plan: “While on the ESRC, I 

considered the HCP at issue currently.”  70 ROA V. 30 at 36.   

 By Minute Order No. 14, dated March 23, 2018, the Board denied Appellant’s motion to 

recuse Gon.  70 ROA V.30 at 43.  Board member Roehrig’s signature was omitted as “recused” 

from this matter, but Gon signed the minute order.  Id. at 43-44. 

 On May 16, 2018, the Board entered its Findings of Fact, Conclusions of Law, and Decision 

and Order (Board Decision).  12 ROA V.1 at 34; 70 ROA V.30 at 47.  Four members, including 

Gon, signed the Board Decision.  70 ROA V.30 at 245.  One member did “not concur”, one 

omitted his signature, and a third was recused.  Id. at 245-46. 

On June 15, 2018, Appellant appealed to the circuit court pursuant to HRS §91-14 and cited 

their right to a clean and healthful environment under article XI, §9 of the Hawai‘i Constitution.  12 

ROA V.1 at 11.  

On August 21, 2018, Appellant filed its opening brief with the circuit court.  12 ROA V.1 at 

163.  
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On October 1, 2018, the Board and NPM filed their answering briefs with the circuit court.  

12 ROA V.1 at 210, 221. 

On October 15, 2018, Appellant filed its reply brief.  12 ROA V.1 at 265.  

On April 10, 2019, the circuit court entered its Order Affirming the Board’s Decision. 12 

ROA V.1 at 275. 

On April 26, 2019, Appellant filed a request for further findings and conclusions pursuant to 

HRCP Rule 72, which NPM opposed.  12 ROA V.1 at 284, 290. 

On May 23, 2019, the circuit court filed its Final Order Affirming Order Affirming BLNR’s 

Decision, which specifically provided that its Order Dated April 10, 2019 “is sufficient and will not 

be changed.”  12 ROA V.1 at 296-98. 

Also on May 23, 2019, the circuit court entered its final judgment.  12 ROA V.1 at 300. 

On June 21, 2019, Appellant timely filed its notice of appeal from the circuit court’s final 

judgment to the Intermediate Court of Appeals (ICA).  12 ROA V.1 at 305. 

On September 5, 2019, Appellant filed its opening brief with the ICA.  

On November 14, 2019, NPM filed its answering brief with the ICA.  

On December 9, 2019, Appellant filed its reply to NPM with the ICA. 

On December 30, 2019, the Board filed its answering brief with the ICA.  

On January 23, NPM filed it reply to the Board with the ICA.  

II. STATEMENT OF RELEVANT FACTS 

A. Public importance of protecting Kahuku’s environmental resources 

This appeal concerns part of the review of the NPM wind turbine project, which review is 

supposed to protect Hawai‘i communities and their environment.  HRS chapter 195D.  Appellant is 

far from alone in its concern for Kahuku environment and communities.  Following the Board’s 

November 10, 2016 meeting, four other individuals and groups filed contested case petitions to 

challenge the proposed incidental take permit for NPM’s project:  the Kahuku Community 

Association, Makani Pono ‘o Kahuku, Elizabeth Rago, and Kent Fonoimoana.  16 ROA V.3 at 6.  

As discussed further infra Part IV, the public importance of community opposition to NPM’s project 

cannot be overstated.  

B. NPM project’s impacts on Kahuku environment and Appellant 

Appellant is a grassroots, volunteer-based North Shore non-profit, formed in 2006, “to 

preserve, protect and enhance the heritage and rural character of the North Shore of O‘ahu, Hawai'i, 
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in partnership with communities from Ka‘ena Point to Kahalu‘u.”  16 ROA V.3 at 303.  Appellant’s 

mission is to preserve, protect, and enhance the heritage and rural character of the North Shore, 

which includes protecting endangered and threatened species and their habitat.  Id. at 304.  Appellant 

is highly engaged with the Kahuku community that would be most affected by NPM’s project.  

NPM’s project substantially risks killing and injuring ‘ōpe‘ape‘a - the Hawaiian hoary bat 

(Lasiurus cinereus semotus), along with seven other species of endangered birds that are listed and 

protected under Federal and State law.  70 ROA V. 30 at 159 (BLNR FOF 52).  ‘Ōpe‘ape‘a are 

cryptic and solitary in nature, resulting in our limited knowledge of its ecology and life history.  40 

ROA V.15 at 61 (NPM Exh. A44).  An estimated few hundred to a few thousand ‘ōpe‘ape‘a exist 

throughout most of the main Hawaiian islands, although “it is generally accepted that it is not 

feasible” to establish a population estimate.  Id.  They are a long-lived species with low reproductive 

rates, making populations susceptible to localized extinction.  26 ROA V.8 at 56, 62 (NPM Exh. 

A10); 66 ROA V.28 at 136-37 (Tr. 8/7/2017).   

Every wind power project in Hawai‘i has killed ‘ōpe‘ape‘a.  46 ROA V.18 at 109-25 

(Legislative Report on Incidental Take Permits).  Every habitat conservation plan approved in 

Hawai‘i has underestimated the number of ‘ōpe‘ape‘a that would be killed by wind power facilities.  

20 ROA V. 5 at 147 (NPM habitat conservation plan); 46 ROA V.18 at 109-25; 58 ROA V.24 at 47 

(Kahuku Wind Power 2012 Rpt); 66 ROA V.28 at 92 (Tr. 8/7/2017).  Between 2006 and June 2016, 

wind power facilities under habitat conservation plans have killed an estimated 146 ‘ōpe‘ape‘a in 

Hawai‘i.  46 ROA V.18 at 110, 114, 118, 121, 123.   

C. Changes to the project and proposed mitigation 

On March 8, 2015, NPM published its draft habitat conservation plan, which described wind 

turbine generators with a maximum blade tip height that could range from 427 feet (ft; 130 meters) 

to 512 ft (156 m).   48 ROA V.19 at 100, 102, 117, 152.  On June 4, 2015, BLNR held a hearing on 

NPM’s draft habitat conservation plan, during which NPM described 156m wind turbine generators.  

70 ROA V.30 at 151 (BLNR FOF ¶5).  In March 2016, NPM released its final habitat conservation 

plan, which increased the turbine length by nearly 25 percent to 200m (656 feet), but did not change 

its estimates of ‘ōpe‘ape‘a take, despite relying on studies that calculated exposure probabilities based 

on height of the wind turbine systems.  70 ROA V.30 (BLNR FOF ¶10); 22 ROA V. 6 at 190-91, 

197.  As of BLNR’s review of the NPM project, no commercially available wind turbine generators 

extending to 200 meters existed.  70 ROA V.30 at 156 (FOF ¶43).  The public was not afforded 
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further hearings to address changes in the project, nor did the Endangered Species Review 

Committee’s review potential impacts of this change.  Id.; 48 ROA V.19 at 116-17 (NPM FEIS). 

Under the approved habitat conservation plan, NPM’s wind turbine generators would idle at 

wind speeds of 5 meters per second (m/s) or less.  22 ROA V.2 at 71.  Appellant sought to increase 

the curtailment of wind turbine generator operation to 6.5 m/s or more.  12 ROA V.1 at 27.  NPM 

admitted it would be possible to curtail its operations up to 6.5 m/s and therefore implementation 

of this level of low wind speed curtailment was practicable.  66 ROA V.28 at 32: 5-12 (Tr. 

8/7/2017); 66 ROA V. 28 at 465.  NPM’s expert biologist clarified that objections to implementing 

curtailment up to 6.5 m/s because “there is no evidence from Hawaii” that it is a better curtailment 

than 5 m/s by stating:  “We can’t study the effect of changing five meters to 6.5 meters per second 

to your curtailment because the take rates at the . . .  facilities are too low to be able to assess that.”  

66 ROA V.28 at 147-48 (Tr. 8//7/2017).  In other words, ‘ōpe‘ape‘a deaths would be so rare at an 

operation utilizing the 6.5 m/s cut-in speed that study would not be possible.  NPM’s final habitat 

conservation plan, however, relied on a single study for the proposition, “No significant additional 

improvement over this level was detected when the cut-in speed was increased to 6.5 m/s (Arnett et 

al. 2009, 2010).”  20 ROA V.5 at 135.   

 

III. POINTS OF ERROR 

Appellants raised the following points of circuit court error to the ICA:  

(1) applying an incorrect standard of “clear error” in reviewing Appellant’s contentions 

as “factual” issues, where they are points of procedural errors.  12 ROA V.1 at 278, 279 (“The 

appeal is focused on whether there is sufficient factual evidence in the record”).  The circuit court 

clearly erred by stating Appellant “does not seem to identify any conclusion of law by the BLNR 

which [Appellant] argues is erroneous.”  12 ROA V.1 at 279.  Appellant raised the Board’s failure to 

support its legal conclusions under HRS chapter 195D, including that NPM’s habitat conservation 

plan provides for minimization to the maximum extent practicable as required under HRS §195D-4.  

See e.g. 12 ROA V.1 at 169 (citing COL Nos. 18.e; 28-31).   

(2) affirming the Board’s decision, which relied on Endangered Species Review 

Committee findings and recommendations concerning an earlier version of the NPM proposal, to 

conclude that NPM’s incidental take permit and habitat conservation plan application complied with 

HRS chapter 195D.  12 ROA V.1 at 280.  Appellant raised this to the circuit court.  Id. at 164, 198, 

202. 
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(3) affirming the Board’s approval of NPM’s application where even the circuit court 

acknowledged Gon’s participation as a Endangered Species Review Committee and Board member 

is “clearly a potential problem” and “a legitimate question whether best practices standards include 

opining as an ESRC member and then voting on the same issue as a BLNR member.”  12 ROA V.1 

at 280.  Gon’s participation in deliberations and as a voting member of the Board violated 

Appellant’s constitutional due process rights, constituted a procedural error, and was affected by 

other error of law.  HRS §91-14(g).  The circuit court relied on: (i) its interpretation of HRS §84-14, 

which addresses conflicts of interests for state employees, not standards for judicial conduct; (ii) the 

vote differential; and (3) Appellant’s purported failure to carry its burden in arguing this point.  12 

ROA V.1 at 280.  Appellant raised objections to Gon’s failure to recuse himself from deliberations 

and voting on the NPM application and also raised evidence of Gon’s bias against Appellant’s 

position before the Board and the circuit court.  12 ROA V.1 at 179, 203; 70 ROA V.30 at 7; 23 

ROA V.1 at 163.  

(4) concluding Appellant waived its objections to the ex parte communications between 

Senator Inouye and the Board where Appellant had requested copies of those communications from 

the Board, the Board denied that request, and the disclosure of ex parte communication did not arise 

until the day of the last hearing in the proceedings.  12 ROA V.1 at 280-81 (circuit court 

conclusions).  Appellant raised the issue to the Board (12 ROA V.1 at 18) and the circuit court (12 

ROA V.1 at 31, 206).  The circuit court further erred by failing to address the Board’s refusal to 

disclose and remedy ex parte communications distributed to the Board.  12 ROA V.1 at 280-81. 

 

IV. QUALIFICATIONS FOR TRANSFER 

Transfer of an appeal from the ICA to the Hawaiʻi Supreme Court is required for cases 

involving a “question of imperative or fundamental public importance” (HRS §602-58(a)(1)) and 

may be granted in the discretion of this Court for cases involving “[a] question of first impression or 

a novel legal question[.]”  HRS §602-58(b)(1).  Both the mandatory and discretionary provisions for 

transfer apply to the instant appeal. 

A. Appeal raises questions of imperative or fundamental public importance. 

This appeal concerns the lawfulness of the Board’s procedures and approval of NPM’s 

highly controversial wind turbine project.  The legal subject matter and the great public outcry 

against the wind turbine project puts this appeal squarely within the scope of cases eligible for 
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mandatory transfer because it concerns a “question of imperative or fundamental public 

importance[.]”  HRS §602-58(a)(1).  

First, this appeal raises issues that are comparable to those in cases considered by this Court 

upon transfer from the ICA.  The appeal raises due process violations consequent to Board Member 

Gon’s participation in both ESRC and Board deliberations and vote on the NPM application and 

the Board’s “accident[al]” distribution of ex part communications from Senator Lorraine Inouye, 

urging support for the project.  68 ROA V.29 at 219:9-19.  This Court previously granted transfer to 

consider the Board’s due process violations in a contested case hearing on a conservation district use 

permit.  See Mauna Kea Anaina Hou v. Bd. of Land & Nat. Res., 136 Hawai‘i 376, 388, 363 P.3d 224 

(2015).  This appeal raises questions concerning Member Gon’s eligibility to vote successively as an 

ESRC member and then a sitting member of the Board.  70 ROA V.30 at 7.  Similarly, this Court 

considered whether a council member remained eligible for office in light of certain facts concerning 

his residency.  See Dejetley v. Kaho‘ohalahala, 122 Hawai'i 251, 226 P.3d 421 (2010).  That this appeal 

concerns an agency’s practice does not render it ineligible for transfer.  This Court has also accepted 

transfer in an agency appeal concerning violations of employee rights.  See In re HGEA, AFSCME, 

Local 152, AFL-CIO, 116 Hawai‘i 73, 170 P.3d 324 (2007) (affirming labor board’s dismissal of 

prohibited practices complaint).  

The issue of whether the Board could deny Appellant’s public records request for 

documents of Senator Inouye’s ex parte communication is central to the issue of whether the Board 

shielded itself from Appellant’s due process contention on that part.  This Court has granted 

transfer in a case involving novel legal issues regarding state agency’s public information disclosure 

obligations.  See Nuuanu Valley Ass'n v. City & Cty. of Honolulu, 119 Hawai‘i 90, 95, 194 P.3d 531, 536 

(2008), as corrected (Nov. 25, 2008).  Finally, this appeal concerns the environmental impacts of the 

Board’s land use decision, which would have serious and immediate consequences for nearby 

communities.  This previously Court granted transfer to consider a Land Use Commission 

concerning landfill access for municipal waste.  See Dep’t of Envtl. Servs., City & Cty. of Honolulu v. 

Land Use Comm’n, State of Hawai‘i, 127 Hawai‘i 5, 275 P.3d 809 (2012).    

Second, hundreds of people from Kahuku and elsewhere in Hawai‘i have been arrested in 

Kahuku and Kalaeloa in an effort to prevent the construction of the wind turbines.  This Court may 

take judicial notice of widespread protests against the NPM project as this fact is not subject to 

reasonable dispute and “capable of accurate and ready determination by resort to sources whose 
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accuracy cannot reasonably be questioned.”  Hawai‘i Rules of Evidence (HRE) Rule 201(a).  The 

protests were well-covered by Hawai‘i and national newsmedia.1  

                                                 
1  Nina S. Jones, Community Voice: Why you should care about wind turbines in Kahuku, Civil Beat 
(Dec. 5, 2019) available at: https://www.civilbeat.org/2019/12/why-you-should-care-about-wind-
turbines-in-kahuku/; Robert Bryce, Opinion Contributor, Hawaii protests show why wind energy 
can’t save us from climate change, TheHill.com (Dec. 3, 2019) available at: 
https://thehill.com/opinion/energy-environment/469870-hawaii-protests-show-why-wind-energy-
cant-save-us-from-climate; Stopthesethings.org, Bat battle: Native Hawaiians go to war with wind 
industry to save threatened bat species, (Dec. 3, 2019) available at: 
https://stopthesethings.com/2019/12/03/bat-battle-native-hawaiians-go-to-war-with-wind-
industry-to-save-threatened-bat-species/; Kevin Brown, Oahu residents unite to protest the 
construction of more towering wind turbines in Kahuku, National Wind Watch (Dec. 3, 2019) available 
at: https://www.wind-watch.org/news/2019/12/03/oahu-residents-unite-to-protest-the-
construction-of-more-towering-wind-turbines-in-kahuku/; Andrew Gomes, Silent protest over 
Kahuku wind farm made to state commission, Honolulu Star-Advertiser (Nov. 23, 2019) available at: 
https://www.staradvertiser.com/2019/11/23/hawaii-news/silent-protest-over-kahuku-wind-farm-
made-to-state-commission/; Editorial, Letters: Kahuku wind farm is too big, Honolulu Star-Advertiser 
(Nov. 21, 2019) available at: https://www.staradvertiser.com/2019/11/21/editorial/letters/kahuku-
wind-farm-is-simply-too-big-too-close/; Rosemarie Bernardo and Mark Ladao, Delivery of Kahuku 
wind farm parts complete, Honolulu Star-Advertiser (Nov. 21, 2019) available at: 
https://www.staradvertiser.com/2019/11/21/hawaii-news/delivery-of-kahuku-wind-turbine-parts-
complete/; Jessica dos Santos, Community Voice: Industrial Wind Project and Indigenous Rights, 
Civil Beat (Nov. 20, 2019) available at: https://www.civilbeat.org/2019/11/industrial-wind-project-
violates-indigenous-rights/; Rosemarie Bernardo, Kahuku wind farm company completes transport 
of turbine parts ahead of schedule, Honolulu-Star Advertiser (Nov. 20, 2019) available at: 
https://www.staradvertiser.com/2019/11/20/breaking-news/21-more-wind-farm-protesters-
arrested-in-kalaeloa-and-kahuku/; After another night of protests, number of arrests linked to wind 
farm opposition hit 200, Hawai‘i News Now (Nov. 18, 2019) available at: 
https://www.hawaiinewsnow.com/2019/11/18/more-arrests-made-after-another-large-crowd-
wind-farm-protesters-turns-out-kalaeloa/; Blaze Lovell, More arrests as Oahu wind farm protest 
enters second month, Civil Beat (Nov. 18, 2019) available at: 
https://www.civilbeat.org/2019/11/more-arrests-as-oahu-wind-farm-protest-enters-second-
month/; Rosemarie Bernardo and Mark Ladao, Hawaii lawmaker decries ‘aggressive’ police tactics as 
26 wind farm protestors arrested in Kalaeloa, Honolulu Star-Advertiser (Nov. 15, 2019) available at: 
https://www.staradvertiser.com/2019/11/15/breaking-news/26-kahuku-wind-farm-protesters-
arrested-in-kalaeloa/; Jennifer Sinco Kelleher, Associated Press, Telescope protest inspires more 
Native Hawaiian activism, ABC News (Nov. 16, 2019) (concerning Kahuku protests)  available at: 
https://abcnews.go.com/US/wireStory/telescope-protest-inspires-native-hawaiian-activism-
67067612; Mark Ladao, Wind farm opponents protest in Mayor Kirk Caldwell’s office, Honolulu Star-
Advertiser (Nov. 1, 2019) available at: https://www.staradvertiser.com/2019/11/01/breaking-
news/wind-farm-opponents-protest-in-mayor-kirk-caldwells-office/; Christian Palmer, Community 
voice: Why the fight against Kahuku turbines matters, Civil Beat (Nov. 1, 2019) available at: 
Christine Jedra, ‘Shadow Flicker’ and lost sleep: are Kahuku wind turbines too close to homes?, Civil 
Beat (Oct. 31, 2019) available at: https://www.civilbeat.org/2019/10/shadow-flicker-and-lost-sleep-
are-kahuku-wind-turbines-too-close-to-homes/; Mark Ladao and Dan Nakaso, Kahuku wind project 
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B. Appeal raises a question of first impression and a novel legal question 

Transfer of this appeal is proper in this Court’s discretion because it presents a “question of 

first impression or a novel legal question[.]”  HRS §602-58(b)(1).  This Court has not interpreted the 

mandate of HRS §195D-4, which requires the Board to ensure that applicants “to the maximum 

extent practicable, . . . minimize and mitigate the impacts of the take” consequent to their projects or 

actions.  HRS §195D-4(g)(1); 70 ROA v. 30 at 137-38 (Board COL ¶¶28-31). 

In the context of federal regulations concerning oil spill response, “maximum extent 

practicable” means “within the limitations of available technology, as well as the physical limitations 

of personnel.”  Alaska Wilderness League v. Jewell, 788 F.3d 1212, 1223 (9th Cir. 2015) (discussing 

definition under 30 C.F.R. § 254.6).  “[T]he phrase ‘maximum extent practicable’ . . . has a 

superlative quality and therefore must refer to the greatest option in a range of possibilities.”  Id., 

788 F.3d at 1229 (Nelson, J., dissenting).  

 NPM admitted it would be possible to curtail its operations up to 6.5 m/s and therefore 

implementation of this level of low wind speed curtailment was practicable.  66 ROA V.28 at 32: 5-

                                                                                                                                                             
spurs more arrests, bringing total to 127, Honolulu Star-Advertiser (Oct. 29, 2019) available at: 
https://www.staradvertiser.com/2019/10/29/hawaii-news/kahuku-wind-project-spurs-more-
arrests-bringing-total-to-127/; Stewart Yerton, PUC’s former lawyer says approval of Kahuku wind 
farm violated law, Civil Beat (Oct. 28, 2019) available at: https://www.civilbeat.org/2019/10/pucs-
former-lawyer-says-approval-of-kahuku-wind-farm-violated-law/; Andrew Gomes, Leila Fujimori, 
and Mark Ladao, Police deny Kahuku wind farm protestors were mistreated (Oct. 25, 2019) available 
at: https://www.staradvertiser.com/2019/10/25/hawaii-news/police-deny-kahuku-wind-farm-
protesters-were-mistreated/; Rosemarie Bernardo, Police outnumber demonstrators at Kahuku, 
Kalaeloa wind-farm protest sites, Honolulu Star-Advertiser (Oct. 29, 2019) available at: 
https://www.staradvertiser.com/2019/10/29/hawaii-news/newswatch/police-outnumber-
demonstrators-at-kahuku-kalaeloa-wind-farm-protest-sites/; Hawaii News Now staff, 6 protesters 
arrested as more wind farm equipment transported to Kahuku, Hawai‘i News Now online (Oct. 20, 
2019) available at: https://www.hawaiinewsnow.com/2019/10/21/honolulu-police-arrest-more-
opponents-blocking-convoy-kahuku-wind-farm/; Blaze Lovell and Christine Jedra, Wind farm 
protesters arrested as they blockage road for construction vehicles, Civil Beat (Oct. 18, 2019) available 
at: https://www.civilbeat.org/2019/10/wind-farm-protesters-arrested-as-they-blockade-access-road-
for-construction-vehicles/; Associated Press, The Latest: Wind farm votes to be good neighbor; 55 
arrested, U.S. News online (Oct. 18, 2019) available at: https://www.usnews.com/news/best-
states/hawaii/articles/2019-10-18/the-latest-55-hawaii-wind-farm-protesters-arrested; Hawaii News 
Now staff, “55 protestors arrested as wind farm convey complete journey to Kahuku,” Hawaii News 
Now (Oct. 17, 2019) available at: https://www.hawaiinewsnow.com/2019/10/18/opponents-
kahuku-wind-farm-say-theyre-ready-long-fight/; KITV Web staff, Peaceful protests continue against 
controversial Kahuku wind farm, putting a pause on construction, KITV.com (Oct. 14, 2019) available 
at: https://www.kitv.com/story/41178666/peaceful-protests-continue-against-controversial-
kahuku-wind-farm-putting-a-pause-on-construction 
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12 (Tr. 8/7/2017); 66 ROA V. 28 at 465.  Second, the “science” did not establish that 6.5 m/s was 

not necessary.  NPM’s expert biologist clarified that objections to implementing curtailment up to 

6.5 m/s because “there is no evidence from Hawaii” that it is a better curtailment than 5 m/s by 

stating:  “We can’t study the effect of changing five meters to 6.5 meters per second to your 

curtailment because the take rates at the . . .  facilities are too low to be able to assess that.”  66 ROA 

V.28 at 147-48 (Tr. 8//7/2017).  In other words, ‘ōpe‘ape‘a deaths would be so rare at an operation 

utilizing the 6.5 m/s cut-in speed that study would not be possible.  This describes the epitome of a 

situation in which ‘ōpe‘ape‘a deaths would be mitigated to the “maximum extent practicable” 

notwithstanding any perceived need for data to establish the effectiveness of the study.  The point of 

HRS §195D-4 is to protect listed species and not to require significant sample sizes of species deaths 

to support study findings.   

The Board clearly erred by finding the 6.5 m/s low wind speed curtailment was not 

“necessary” and also incorrectly applied the statutory standard.  70 ROA v. 30 at 110 (FOF ¶289).  

Appellant properly pointed out to the circuit court that the Board conclusion that 5.0 m/s 

curtailment represents minimization and mitigation of impacts “to the maximum practicable is 

unsupported by substantial evidence in the record” and sought reversal “[p]ursuant to HRS § 91-

14(g)(l),(3),(4),(5), and (6).”  Id.   

 

V. CONCLUSION 

For the foregoing reasons, Appellant respectfully requests that this Court grant this 

application for transfer. 

DATED: Honolulu, Hawai‘i  January 21, 2020 

____/s/ Lance D. Collins____________ 
     LAW OFFICE OF LANCE D COLLINS 
     LANCE D. COLLINS 

      Attorney for Appellant  
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