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IN THE SUPREME COURT OF THE STATE OF HAWAIʻI 

KEEP THE NORTH SHORE COUNTRY, 

Appellant-Appellant, 

vs. 

BOARD OF LAND AND  NATURAL 

RESOURCES, THE DEPARTMENT OF 

LAND AND NATURAL RESOURCES, 

SUZANNE D. CASE IN HER OFFICIAL 

CAPACITY AS CHAIRPERSON OF THE 

BOARD OF LAND AND NATURAL 

RESOURCES; AND NA PUA MAKANI 

POWER PARTNERS, LLC, 

Appellee-Appellees. 

 

CIVIL NO.  18-1-0960-06 JPC 

(AGENCY APPEAL) 

APPEAL FROM THE FINAL 

JUDGMENT, FILED MAY 23, 2019 

FIRST CIRCUIT COURT 

 

HONORABLE JEFFREY P. CRABTREE, 

JUDGE 

 

APPELLEE'S RESPONSE TO APPLICATION FOR TRANSFER 

Appellee Na Pua Makani Power Partners, LLC (“Appellee” or “NPM”) submits this 

Response to Appellant Keep the North Shore County’s (“Appellant” or “KNSC”) Application for 

Transfer filed January 21, 2020 (“Application”), pursuant to Haw. Rev. Stat. § 602-58 and Haw. 

R. App. Proc. 27 and 40.2. NPM opposes the need to bypass the Intermediate Court of Appeals 

("ICA") review process based on Haw. Rev. Stat. § 602-58 (a)(1) or (b)(2), as set forth below. 

I. INTRODUCTION 

This appeal is from a First Circuit Court (“Circuit Court”) Final Judgment affirming the 

approval by the State of Hawai‘i Board of Land and Natural Resources (“BLNR”) of a habitat 
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conservation plan (“HCP”) and incidental take license (“ITL”) for NPM's 25 megawatts wind 

energy project in Kahuku on the North Shore of Oʻahu (the “Project”). 12 RA
1
 V.1 at 275-83; 20 

RA V.5 82-305.
2
  The power generated from the Project will be utilized by Hawaiian Electric 

Company, Inc. (“HECO”) under a Power Purchase Agreement (“PPA”) with NPM.  20 RA V.5 

at 95. The Project supports the legislative mandate in Hawaiʻi Revised Statutes (“HRSˮ) § 269-

92(a)(2015) for energy companies to achieve a 100% renewable energy portfolio, in graduated 5 

year increments up to 2045, to reduce dependence on imported fossil fuels, to become carbon 

neutral, reduce the impact of climate change, and provide renewable energy in the State.   

Because the Project has the potential to “take,” as defined under HRS Chapter 195D, 

certain threatened or endangered species (including in this case the Hawaiian hoary bat or 

ʻōpeʻapeʻa), NPM developed the HCP and requested issuance of the ITL from the BLNR.  The 

BLNR, through its internal agency review process, including extensive review and consultation 

by its Endangered Species Recovery Committee (“ESRC”), has scientific experts dedicated to 

preserving and protecting endangered species that review HCPs for approval.  In this case, the 

ESRC and BLNR, as well as the Department of Land and Natural Resources (“DLNR”) Division 

of Forestry and Wildlife (“DOFAW”) and the U.S. Fish and Wildlife Service extensively 

reviewed and approved the HCP which permits NPM to take certain Covered Species (as defined 

in the HCP) during the 20-year term of the ITL. See D&O at 240-44; 72 RA V.31 at 14-16. The 

estimated take for ʻōpeʻapeʻa is 51 over 20 years. 72 RA V.31 at 14. The Project's review 

process followed all required procedures, including completion and approval of a Final 

Environmental Impact Statement (“FEIS”) that was never challenged.   

The real dispute here has little to do with impacts of the Project on ʻōpeʻapeʻa.  It is about 

an organization that simply does not want the approved wind turbines generators (“WTG”) in its 

community. KNSC's citation to recent opposition at the Project's location in Kahuku and its 

efforts to create factual ambiguities out of clear statutory provisions under Chapter 195D do not 

                                                 
1
 The Record on Appeal (“RA”) filed on August 12, 2019, is cited as: [JEFS Docket #] V.[RA 

Part #] at [PDF page #].  BLNR’s Findings of Fact (“FOF”), Conclusions of Law (“COL”), and 

Decision and Order (“D&O”), filed May 26, 2018 at 70 RA V.30 at 147-248, will be cited as: 

D&O at [PDF page #], [FOF/COL #]. 

2
 KNSC incorrectly states the BLNR's votes to approve the HCP and ITL. Ap. at 3. Five of the 

seven members voted in favor of granting the HCP and ITL; one member did not concur; and 

one member recused from discussion and voting. D&O at 244-46. The members signed in 

counterparts and therefore the signatures appear on several pages attached to the final D&O. 
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provide a basis to support an immediate transfer from the ordinary ICA review process based on 

a “question of imperative or fundamental public importance.”  Further, efforts to disqualify 

BLNR member Samuel Gon III (“Member Gon”) from final decision making based on his prior 

role as a member of the ESRC do not rise to the level of the imperative or fundamental public 

importance standard.  Nor does attempted communications from Senator Lorraine Inouye to 

BLNR members where the evidence conclusively demonstrates that BLNR was not impacted by 

any communications and the one member who spoke to Senator Inouye recused himself.   

Furthermore, consideration of the factual question about agency policy, based on 

scientific expert analysis, that establishes how and when to implement low wind speed 

curtailment (“LWSC”)
3
 for a wind project – beginning at 5.0 meters per second (“m/s”) instead 

of 6.5 m/s – is not a novel legal question.  Especially when the HCP clearly provides for ongoing 

monitoring and flexibility to increase cut in speeds, if necessary, based on the HCP's adaptive 

management process. Such operational guidelines involve scientific factual issues and simply do 

not implicate a “question of first impression or a novel legal question.”    

II. THE APPLICATION DOES NOT MEET THE HRS § 602-58 REQUIREMENTS 

Applicant seeks transfer from the usual review process by the ICA by citing to two 

subsections in HRS § 602-58 (a)(1) (“A question of imperative or fundamental public 

importance”) and Section (b)(2) (“A question of first impression or novel legal questions”).  

KNSC does not adequately articulate or demonstrate how either of those two statutory sections 

are implicated by this appeal from the D&O, and as affirmed by the Circuit Court, for the 

approval of the HCP and ITL. KNSC cannot demonstrate that the underlying factual issues are 

questions of imperative or fundamental public importance or otherwise raise novel legal matters 

or questions of first impression. 

A. No Questions of Imperative or Fundamental Public Importance Exist 

The recent protests should not influence or have any bearing on the analysis of an 

application for transfer. The Supreme Court is fundamentally judicial in nature; not a political 

body beholden to voters. The Court's docket is determined by legal criteria ‒ not by protests that 

have caught the attention of the media.  If localized political opposition were a criterion for 

                                                 
3
 LWSC is the feathering WTG blades (turned parallel to the wind) when wind speeds are below 

5.0 m/s (when ʻōpeʻapeʻa are thought to be more active). The WTGs cut in (i.e., begin generating 

power) when wind speeds are at or above 5.0 m/s. 70 RA V.30 at 206-07, FOF 269. 
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acceptance of transfer, almost any project could be protested to support a transfer application 

rather than following the orderly due process to appropriately consider legal disputes. While 

some area residents may dislike the location and visual effect of the turbines, which are adjacent 

to the existing 14-turbine Kahuku wind farm and not out of character for the area, that sentiment 

has nothing to do with the issues underlying the HCP endangered species review process.   

From a due process standpoint, there was more than adequate public participation and 

agency involvement in developing the HCP.  Project site studies began in 2009, with overall 

planning beginning in 2012. 20 RA V.5 at 95; 38 RA V.14 at 224-26; 66 RA V.28 at 19-21. 

Beginning in January of 2013, NPM worked with DLNR's DOFAW and the USFWS to develop 

the HCP to comply with both State and Federal requirements. 20 RA V.5 at 92.  For the next 3 

years, NPM had multiple meetings with DOFAW, USFWS, the ESRC, expert consultants, 

potential mitigation partners, and the community. D&O at 150-53, 213, 219, 237, FOF 4-13, 301, 

323; COL 26. Consultation efforts included 7 public meetings, which KNSC attended or had the 

opportunity to attend.  D&O at 150-51, FOF 7-9, 11. Additional public meetings on the Project 

were held as part of the EIS process for the HCP. See id.; see also 66 RA V.28 at 393-94, NPM 

FOF 310 (summary of all meetings held for the HCP and FEIS processes). 

To support its fundamental public importance argument, KNSC refers at page 4 of its 

Application to four other petitions for contested cases filed against the HCP, but neglects to 

mention that three of those groups withdrew from participating in the contested case and one 

individual did not appeal the D&O. This is not a basis to support this Application. 

This Court has denied applications for transfer in similar situations and instead granted 

certiorari only after a full appellate record and ICA decision. See, e.g., Kilakila ʻO Haleakala v. 

Bd. of Land and Natural Res., SCAP-13-0003065, Order Denying Application for Transfer (Mar. 

10, 2014); Pele Defense Fund v. Dep't of Land and Natural Res., SCAP-14-1033 (Oct. 20, 2014).  

This opposition is by no means a comment on this Court's ability to hear this case, but instead 

recognizes the established process to reserve the Court's time and use of HRS § 602-58 for 

appeals that are truly imperative and fundamental matters of public importance or involve novel 

legal concerns. 

Additionally, Act 48 (May 10, 2016) recognizes the types of cases that are of such 

importance that they are automatically eligible to be heard on appeal by this Court. See also HRS 

§ 91-14 (recognizing that certain agency appeals go directly to the Supreme Court). Matters 
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arising from a contested case hearing under HRS Chapter 195D are not included in Act 48's 

mandate. Accordingly, this case should proceed through the normal appeal process. 

B. No Questions of First Impression or Novel Legal Questions Warrant Transfer 

KNSC's attempt to elevate a scientific factual and policy decision involving the 

governing agency's scientific expertise about how to implement LWSC for this Project to the 

level of a novel legal question or matter of first impression is misplaced.  HRS Chapter 195D 

provides for the design of a plan to minimize and mitigate impacts based on operations “to the 

maximum extent practicable.”  The agency's interpretation of this provision falls squarely within 

its jurisdiction, purview and expertise. DLNR, through the BLNR and upon a recommendation 

from the ESRC (composed of state and federal scientific experts), reviews HCPs and interprets 

the relevant laws and criteria based upon said expertise. HRS § 195D-25(b). Their interpretation 

is entitled to deference and a presumption of validity.  See In re ʻIao Ground Water Mgmt. Area 

High-Level Source Water Use Permit Applications, 128 Hawaiʻi 228, 238, 287 P.3d 129,139 

(2012); Paul’s Elec. Serv., Inc. v. Befitel, 104 Hawaiʻi 412, 419, 91 P.3d 494, 501 (2004).  

KNSC does not allege and there is no evidence of the agency interpreting the statute or its own 

policies in a manner that is inconsistent or in conflict with other similar decisions or the statute.   

LWSC at 5.0 m/s is the Agency Guidance Policy.  The Project will utilize LWSC 

beginning at 5.0 m/s in accordance with its HCP and ITL. LWSC will be adjusted (i.e., at a 

higher cut-in), as needed, through adaptive management if LWSC at 5.0 m/s is not as effective as 

planned.  This is the express policy of the ESRC from its written Bat Guidance:  

The ESRC recommends that low wind speed curtailment is a part of every wind 

facility's minimization strategy to the maximum extent practicable, and 

recommends a minimum cut-in speed of 5.0 m/s, increasing to a higher cut in 

speed through adaptive management if the rate of bat take is higher than initially 

expected. 

40 RA V.15 at 63-64 (emphasis added). 

KNSC wholly ignores the crucial agency oversight for LWSC (and other minimization 

and mitigation aspects of the Project) that BLNR required for this Project through adaptive 

management, ongoing reporting and monitoring, submission of annual reports, and required 

adjustments to operations as needed, to address any higher than expected take. Instead, KNSC 

itself demands that NPM automatically implement at the outset a LWSC at 6.5 m/s even though 

beginning LWSC at 6.5 m/s is not supported by the best available science (as required by HRS 
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Chapter 195D), actual data in the Kahuku area, or evidence in the record that beginning LWSC 

at 6.5 m/s is necessary or would be effective for this Project. The evidence in the record is that 

starting LWSC at 5.0 m/s, as evidenced by the existing adjacent Kahuku wind farm operations, is 

highly effective. The Kahuku wind farm has had only one observed bat take in over three years 

by utilizing LWSC beginning at 5.0 m/s. D&O at 211-12, FOF 292.
4
  Thus, that is the 

appropriate starting point for this Project, as clearly recommended by the ESRC Bat Guidance.  

The ESRC Bat Guidance was developed from the best available scientific information as 

reviewed by the ESRC's scientific experts in consultation with the agencies responsible for 

administering HRS Chapter 195D, stakeholders, and members of the public. The ITL permits 

NPM to take a maximum of 51 ʻōpeʻapeʻa over the 20-year term of the ITL (34 ʻōpeʻapeʻa in tier 

1, and an additional 17 ʻōpeʻapeʻa in tier 2).  Based on the neighboring Kahuku wind farm's rate 

of take using LWSC, this Project, with taller, but fewer turbines (8 versus Kahuku's 14) is not 

expected to exceed its tier 1 estimated take of 34 bats over the 20-year term of the ITL. 

Furthermore, there is no evidence in the record that beginning LWSC at 6.5 m/s would be 

any more effective than beginning at 5.0 m/s in the Kahuku area based on the best available 

science and results from the neighboring Kahuku project. See D&O, FOF 289 (“To require 

LWSC at 6.5 m/s at the outset of operations, rather than as part of adaptive management, is not 

necessary to minimize and mitigate the impacts of the take of ōpeʻapeʻa to the greatest extent 

practicable.”) (emphasis added); see also Union Neighbors United, Inc. v. Jewell, 831 F.3d 564, 

583 (D.C. Cir. 2016) (holding that it was not necessary to determine whether a developer could 

minimize and mitigate “to the maximum extent practicable” because the minimization and 

mitigation measures fully offset the expected take). There is, however, evidence in the record 

that beginning curtailment at 6.5 m/s would harm the Project by jeopardizing its ability to meet 

its power delivery PPA requirements and the public benefit by delivery of less renewable energy 

to the utility. D&O at 209-12, FOF 278-295.  On this point, KNSC cites to the standard used for 

“responding, to the maximum extent practicable” to the worst-case oil discharge in Alaska 

Wilderness League v. Jewell, 788 F.3d 1212, 12223 (9th Cir. 2015).  This case is inapplicable 

here as there are already standards developed for use in this specific context.  

                                                 
4
 KNSC falsely argues that every wind project in Hawaiʻi has underestimated its ʻōpeʻapeʻa take. 

Ap. at 5. The immediately adjacent Kahuku wind farm in this lower bat activity area has not 

underestimated its ʻōpeʻapeʻa take and is not seeking an amendment to its HCP to increase its 

take. Tr. 12/5/18 at 30:2-7 (JEFS Dkt. 10). 
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Maximum Height Was Properly Considered.  A second point that KNSC incorrectly 

argues is that the FEIS for the Project – that was published on July 23, 2016, accepted on August 

8, 2016, and never legally challenged – had only considered WTGs up to 512 feet. Ap. at 2. As 

reflected in both the HCP and FEIS, the Project clearly considered the impacts of increased 

heights for the proposed WTGs: 9 WTGs with a maximum blade tip height of up to 656 feet (200 

meters) and a rotor diameter of up to 427 feet (130 meters). D&O at 200, FOF 236; 26 RA V.8 at 

183, 207-08. 66 RA V.28 at 54, 57 (Tr. 8/7/17 at 46:23-25, 49:5-10). The record shows that 

NPM published a second draft EIS to address an increase in maximum WTG height up to 656 

feet, which included an additional 45-day public comment period pursuant to HRS Chapter 343. 

26 RA V.8 at 183, 207-08; 66 RA V.28 at 61-62 (Tr. 8/7/17 at 53:7-54:24). 

KNSC also argues that the public did not have the opportunity to comment on, and the 

ESRC did not have an opportunity to review, the HCP with WTGs at the proposed maximum 

height of 656 feet. Ap. at 5-6. That argument is without merit. The number and height of the 

WTGs proposed for the Project changed to use fewer (from 13 to 9), but taller (from an initial 

512 feet to a proposed maximum of 656 feet) WTGs, in response to community concerns about 

the visual impacts of the number of WTGs that were originally proposed. D&O at 157, FOF 44. 

The ESRC did review the early draft of the HCP, which had a maximum height of 512 feet [48 

RA V.19 at 116], but also reviewed the later updated drafts of the HCP, prior to its decision to 

recommend the HCP for approval to the BLNR, which identified a proposed maximum height 

of up to 656 feet. See 16 RA V.3 at 28. The HCP dated November 2015, submitted to the ESRC 

for its December 17, 2015 meeting, included the increased WTG height of up to 656 feet (200 

meters). The ESRC's minutes clearly show that the change in proposed maximum height was 

included at that ESRC meeting. See 38 RA V.14 at 326-27. The HCP dated January 2016, 

attached to the DLNR Staff Submittal for Agenda Items C-1 and C-2 for the December 9, 2016 

BLNR meeting, is the HCP that the ESRC reviewed and recommended for approval at its 

February 25, 2016 meeting. See 16 RA V.3 at 28; 18 RA V.4 at 29. The ESRC archives further 

confirm that these documents were before the ESRC at these public meetings. See 

https://dlnr.hawaii.gov/wildlife/esrc/meeting-archives. Therefore, the ESRC did consider the 

maximum height of up to 656 feet in making its recommendation to the BLNR, and the public 

did have an opportunity to comment on this information. The President of KNSC was also in 

attendance at the February 25, 2016 ESRC meeting on the HCP, but made no comments on or 
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objections to the HCP. 38 RA V.14 at 231-33, ¶ 23. Each of the ESRC and BLNR meetings are 

open to the public pursuant to HRS Chapter 92. 

Relatedly, KNSC argues that NPM's ʻōpeʻapeʻa take must be wrong because the take 

number was not adjusted when the WTG height was increased. Ap. at 5. The record shows the 

increased height was considered in finalizing the take estimate and was based on the best 

available science, the already conservative estimate at 150% of projected take, and the reduction 

in the number of turbines from 13 to 9, and later further reduction to 8 turbines by the BLNR in 

the D&O. 70 RA V.30 at 244 (Special Condition No. 12).  Accordingly, KNSC's arguments 

about LWSC for the Project do not warrant immediate transfer to this Court as fundamental, 

novel, or of significant public importance.   

III. MEMBER GON’S ESRC PARTICIPATION DOES NOT WARRANT TRANSFER 

KNSC takes issue with Member Gon's review of the HCP and ITL, first as a member of 

the ESRC and, once his term ended on the ESRC, as a member of the BLNR. Those roles, in the 

absence of any express statutory, legal or case law precedent requiring disqualification, do not 

support transfer as a matter of imperative public importance.  Very simply, there is no legal basis 

to disqualify Member Gon for his review of the Project in those capacities. 

HRS § 84-14(a) is the governing statute for conflicts of interest for public officers and 

employees, including members of the BLNR. See HRS § 84-2. This standard was properly used 

by the BLNR and the Circuit Court and states that no state employee shall take any official 

action directly affecting: “(1) A business or other undertaking in which the employee has a 

substantial financial interest; or (2) A private undertaking in which the employee is engaged as 

legal counsel, advisor, consultant, representative, or other agency capacity.”  (Emphases 

added.)  HRS § 84-14(a) (emphasis added) further provides: 

A person whose position on a board, commission, or committee is mandated by 

statute, resolution, or executive order to have particular qualifications shall only 

be prohibited from taking official action that directly and specifically affects a 

business or undertaking in which the person has a substantial financial 

interest; provided that the substantial financial interest is related to the member's 

particular qualifications. 

Member Gon was appointed to the ESRC based on his expertise as a conservation 

biologist. 68 RA V.29 at 260 (Tr. 1/12/18 at 9084:3-10). Member Gon was appointed to the 

BLNR for his specific expertise and knowledge in native Hawaiian culture and practices. See 
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HRS § 171-4(c); https://dlnr.hawaii.gov/boards-commissions/blnr/ member-samuel-ohu-gon-iii/.  

Under the applicable law, Member Gon would only need to recuse himself from considering this 

HCP if he had a substantial financial interest in the HCP's outcome. See HRS § 84-14(a). KNSC 

does not allege and there is no evidence that Member Gon has any (much less a substantial) 

“financial interest” in the outcome of this Project or was otherwise engaged as a representative of 

NPM.  

KNSC's allegations as to Member Gon are unfounded and unsupported by Dejetley v. 

Kahoʻohalahala, 122 Hawaiʻi 251, 226 P.3d 421 (2010), cited by KNSC. In Dejetley, there were 

clear qualifications and in fact, a violation of the residency requirements.  Here, there is nothing 

preventing individuals from participation on different agency boards and commissions. In each 

instance, Member Gon met the requirements for his position and no rule expressly prohibits his 

actions. See HRS § 195D-25; HRS § 171-4.  Accordingly, the Circuit Court did not err in 

applying HRS § 84-14 as the proper legal standard to adjudge the disqualification request so 

there is no matter of imperative or fundamental public importance to warrant immediate review 

of this issue. 

IV. SENATOR INOUYE’S COMMUNICATIONS TO THE BLNR DO NOT WEIGH 

IN FAVOR OF THE APPLICATION FOR TRANSFER 

KNSC also argues that communications in the form of a letter and phone calls to the 

BLNR from Senator Lorraine Inouye warrants a transfer because the communications somehow 

raise an imperative matter or constitute a question of fundamental public importance.  It does 

not.  The indisputable and uncontradicted evidence is that the communications never reached the 

BLNR decisionmakers who approved the HCP and ITL.  The only member who spoke with 

Senator Inouye directly recused himself from discussion and decision making. The record is 

clear that the other BLNR members did not read Senator Inouye's letter or speak with her about 

the merits.  No harm resulted from those communications and no evidence supports any 

legitimate appeal point much less transfer to this Court.  

The evidentiary facts are these: Prior to oral arguments on January 12, 2018, Chair Case 

disclosed on the record that the BLNR had received a letter from Senator Inouye. See 68 V.29 at 

219-21. Chair Case confirmed that the letter was accidentally distributed to the BLNR members, 

but once Chair Case realized the error, she immediately emailed the members to direct them not 

to read it.  Id.  Chair Case confirmed that none of the members read the letter. See id. 



 10.  
4842-8035-2690.8.068719-00002  

Member Roehrig disclosed that he received a phone call from Senator Inouye and 

inadvertently spoke to her, not realizing the matter was before the BLNR.  Id. at 219-21.  

Consequently, Member Roehrig recused himself from and did not participate in oral arguments 

or any deliberations on the Project. See id.; 70 RA V.30 at 245. Member Yuen disclosed that his 

wife took a message from Senator Inouye in regards to the Kahuku Wind Farm, so Member 

Yuen returned the call, and immediately and without any discussion, informed Senator Inouye 

that he could not speak with her.  68 RA V.29 at 221. After hearing these disclosures, KNSC did 

not object to the participation of any of the BLNR members on the basis of ex parte 

communications or undue political pressure by Senator Inouye. There is no evidence that Senator 

Inouye's communications had any “direct contact with the decisionmaker regarding the merits of 

the dispute” or otherwise violated HAR § 13-1-37. See In re Water Use Permit Applications, 94 

Hawaiʻi 97, 123, 9 P.3d 409, 435 (2000) (finding no direct and focused interference on the 

agency, and thus no nexus demonstrating improper political pressure).   

KNSC's argument that BLNR did not properly disclose the communications despite an 

HRS Chapter 92F request is also not a reason for this Court to grant the Application.  KNSC has 

not shown, and there is no evidence in the record, that it made any effort to seek to compel 

BLNR to disclose the communications or pursue and exhaust any appropriate administrative 

remedies for its request. See HRS §§ 92F-15, 92F-15.3, 92F-15.5. 

V. CONCLUSION 

For these reasons, the Application should be denied.  

 

DATED: Honolulu, Hawaiʻi, January 28, 2020. 

/s/ John P. Manaut 

 JOHN P. MANAUT 

PUANANIONAONA P. THOENE 

Attorneys for Appellee NA PUA MAKANI 

POWER PARTNERS, LLC 
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